
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION 
 

LISA TORREY, et al., 
 
  Plaintiffs, 
 
v.  
 
INFECTIOUS DISEASES SOCIETY OF 
AMERICA,  et al., 
 
  Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 

CIVIL ACTION NO.  5:17-CV-00190-RWS 
 

 
 

ORDER 

Before the Court are two motions to dismiss: the Doctor Defendants’1 Renewed Motion to 

Dismiss for Lack of Personal Jurisdiction (Docket No. 151) and all Defendants’ Motion to Dismiss 

Plaintiffs’ First Amended Complaint for failure to state a claim (Docket No. 192).  For the reasons 

set forth below, the Doctor Defendants’ Motion to Dismiss is DENIED and Defendants’ Motion 

to Dismiss is GRANTED-IN-PART and DENIED-IN-PART.2 

BACKGROUND 

The Court’s previous order granting-in-part Defendants’ first motion to dismiss (Docket 

No. 114) contains a detailed overview of Plaintiffs’ allegations as set forth in their original 

Complaint.  The Amended Complaint retains the general sense of those allegations.  Briefly, 

Plaintiffs allege that Defendants have conspired since the 1990s to limit Lyme disease treatment 

                                                 
1  “The Doctor Defendants” refers to Defendants Dr. Gary P. Wormser, Dr. Raymond J. Dattwyler, 

Dr. Eugene Shapiro, Dr. John H. Halperin, Dr. Leonard Sigal and Dr. Allen Steere, collectively.  
The Amended Complaint identifies the Doctor Defendants as “the IDSA Panelists.”  See Docket 
No. 186 ¶ 37. 

2  Also pending before the Court are Plaintiffs’ Motion to Compel (Docket No. 210), Plaintiffs’ 
Amended Motion to Compel (Docket No. 211) and Defendants’ Motion for Leave to File Reply 
(Docket No. 237).  In view of case developments since the parties files these motions, all three 
are DENIED-AS-MOOT. 
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to a short-term antibiotic regimen, barring treatment for chronic Lyme disease because it is too 

expensive.  Plaintiffs claim that the Insurance Defendants3 enlisted the help of the Doctor 

Defendants, who were researching Lyme disease, in this scheme and paid them to develop arbitrary 

guidelines for testing and treating the disease.  Once established, these guidelines allegedly 

allowed the Insurance Defendants to deny coverage for patients who did not meet the new stringent 

Lyme disease testing protocols or needed treatment for longer than four weeks. 

Defendants moved to dismiss Plaintiffs’ Complaint.  See Docket Nos. 37, 38, 40.  The 

Court granted these motions in part and allowed Plaintiffs to amend their complaint.  See generally 

Docket No. 114.  Importantly for the purposes for the present Motions, the Court found that 

Plaintiffs had failed to meet the heightened pleading standards for fraud underlying their RICO 

claims.  Id. at 28.  Reasoning that the parties’ discovery might allow the Plaintiffs to add the 

necessary detail, the Court granted Plaintiffs leave to replead rather than analyze the Complaint 

under a relaxed pleading standard.  Id. at 30, 40.  The Court also found that Plaintiffs had failed to 

meet the heightened pleading standard for fraudulent concealment and granted leave to replead 

those allegations as well.  Id. at 34–35, 40. 

Discovery disputes ensued, and Plaintiffs did not amend their complaint by the Court-

ordered deadline.  Instead, Plaintiffs sought an extension of the deadline because they needed 

additional discovery.  Docket No. 123.  In the meantime, the Doctor Defendants renewed their 

motion to dismiss for lack of personal jurisdiction.  See Docket No. 151.  At a hearing on several 

discovery-related motions in March 2019, the Court ordered Plaintiffs to file their amended 

                                                 
3  Anthem, Inc.; Blue Cross and Blue Shield of Texas; Aetna, Inc.; Cigna Health and Life Insurance 

Company (sued as Cigna Corporation); Kaiser Foundation Health Plan, Inc. (sued as Kaiser 
Permanente, Inc.); United Healthcare Services, Inc.; Unitedhealth Group Inc.; and Blue Cross 
and Blue Shield Association. 
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complaint within fourteen days.  Docket No. 172 at 4.  Plaintiffs filed the First Amended Complaint 

on March 25, 2019.  Docket No. 186.  The Amended Complaint does not contain allegations 

affecting the issues raised in the Doctor Defendants’ Motion to Dismiss.  On April 10, 2019, 

Defendants filed a motion to dismiss the First Amended Complaint pursuant to Rules 9(b) and 

12(b)(6) of the Federal Rules of Civil Procedure.  Docket No. 192.   

DISCUSSION 

Personal jurisdiction is typically a threshold question.  But if Plaintiffs have sufficiently 

pled their RICO claims, then the ends-of-justice test governs personal jurisdiction over the Doctor 

Defendants and the Court has jurisdiction over them.  See 18 U.S.C. § 1965(b); Docket No. 114 at 

35–36.  Accordingly, the Court begins its analysis with Defendants’ motion to dismiss for failure 

to state a claim. 

I. Defendants’ Motion to Dismiss for Failure to State a Claim (Docket No. 192) 

Defendants contend that the Court should dismiss the Amended Complaint in whole or in 

part because (1) the Amended Complaint omits key allegations underlying the Court’s ruling that 

Plaintiffs adequately pled a RICO enterprise in their original complaint; (2) Plaintiffs are not 

entitled to a relaxation of Rule 9(b), which Plaintiffs admit they cannot satisfy; (3) Plaintiffs’ RICO 

allegations fall short even under a relaxed pleading standard; (4) the Amended Complaint omits 

key allegations underlying the Court’s ruling that Plaintiffs adequately pled Sherman Act claims; 

(5) Plaintiffs have failed to allege fraudulent concealment to toll the statute of limitations; (6) the 

statute of limitations is not tolled, so 21 of the 24 plaintiffs’ claims are untimely; and (7) Plaintiffs 

no longer plausibly allege that Dr. Steere was a member of a conspiracy. 

A. Applicable Law 

Under the general pleading requirements of Rule 8(a), a complaint must contain “a short 

and plain statement of the claim showing that the pleader is entitled to relief.”  FED. R. CIV. P. 
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8(a)(2). The complaint need not contain detailed factual allegations, but a plaintiff must plead 

sufficient factual allegations to show that he is plausibly entitled to relief.  See Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555–56, 570 (2007) (“[W]e do not require heightened fact pleading of 

specifics, but only enough facts to state a claim to relief that is plausible on its face.”); see also 

Ashcroft v. Iqbal, 556 U.S. 662, 678–80, 679 (2009) (discussing Twombly and applying Twombly 

generally to civil actions pleaded under Rule 8). “Determining whether a complaint states a 

plausible claim for relief will . . . be a context-specific task that requires the reviewing court to 

draw on its judicial experience and common sense.”  Iqbal, 556 U.S. at 679. 

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the 

complaint fails to state a claim for relief that is “plausible on its face.”  Id. at 678 (quoting Twombly, 

550 U.S. at 570).  A claim is “plausible on its face” when the plaintiff “pleads factual content that 

allows the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Iqbal, 556 U.S. at 678.  The standard of plausibility “is not akin to a ‘probability 

requirement,’ but it asks for more than a sheer possibility that the defendant[s] ha[ve] acted 

unlawfully.”  Id. at 678–79.  “Where a complaint pleads facts that are ‘merely consistent with’ 

[defendants’] liability, it ‘stops short of the line between possibility and plausibility of entitlement 

to relief.’ ”  PSKS, Inc. v. Leegin Creative Leather Prods., Inc., 615 F.3d 412, 417 (5th Cir. 2010) 

(quoting Iqbal, 556 U.S. at 678).  In such a case, a claim will not survive an attack under Rule 

12(b)(6).   

Nonetheless, “a motion to dismiss under Rule 12(b)(6) ‘is viewed with disfavor and is 

rarely granted.’ ” Turner v. Pleasant, 663 F.3d 770, 775 (5th Cir. 2011); accord Collins v. Morgan 

Stanley Dean Witter, 224 F.3d 496, 498 (5th Cir. 2000).  When considering a Rule 12(b)(6) motion 

to dismiss, the Court must accept as true all well-pleaded facts contained in the plaintiff’s 
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complaint and view them in the light most favorable to the plaintiff.  Baker v. Putnal, 75 F.3d 190, 

196 (5th Cir. 1996).  The Court may not dismiss a complaint based solely on its supposition that 

the pleader is unlikely “to find evidentiary support for his allegations or prove his claim to the 

satisfaction of the factfinder.”  Twombly, 550 U.S. at 563 n.8. 

B. Analysis 

1. RICO Enterprise 

Defendants contend that Plaintiffs have not adequately pled a RICO enterprise because the 

allegations supporting the Court’s previous ruling are absent from the First Amended Complaint.  

Docket No. 192 at 10–11.  Defendants assert that the First Amended Complaint only alleges that 

the Insurance Defendants paid consulting fees to the Doctor Defendants to “influence the IDSA 

Guidelines” and no longer alleges that the Insurance Defendants agreed with the Doctor 

Defendants to restrain trade in exchange for “large fees” and “large sums of money.”  Id. at 11.  

Defendants contend that the new allegations are conclusory.  Id. 

Plaintiffs acknowledge that they removed the word “large” and contend that they replaced 

it with detailed allegations supported by evidence and testimony.  Docket No. 196 at 18.  Plaintiffs 

point to the deposition testimony of Dr. Sigal, the findings of an investigation by the Connecticut 

Attorney General between 1998 and 2007, which Plaintiffs state revealed financial improprieties 

implicating the IDSA, and Senate testimony of Dr. Joseph Burrascano, Jr.  Id. at 18–20.  Plaintiffs 

contend that any other evidence of the payments is in the sole possession of Defendants.  Id. at 20. 

Defendants reply that these facts are insufficient to allege a RICO enterprise.  Docket No. 

197 at 7.  In Defendants’ view, none of the evidence cited in the Amended Complaint supports an 

inference of an agreement between an insurance company and an author of the IDSA Guidelines 

or names an insurance company that paid, or a doctor who received, “large consulting fees.”  Id. 
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“A plaintiff asserting a RICO claim must allege the existence of an enterprise.”  Crowe v. 

Henry, 43 F.3d 190, 204 (5th Cir. 1995).  An enterprise is “a group of persons or entities 

associating together for the common purpose of engaging in a course of conduct.”  Whelan v. 

Winchester Prod. Co., 319 F.3d 225, 229 (5th Cir. 2003).  The enterprise may be a legal entity or 

“any union or group of individuals associated in fact although not a legal entity.”  18 U.S.C. 

§ 1961(4); see also Crowe, 43 F.3d at 204.  A pattern of racketeering activity does not, by itself, 

necessarily show that an enterprise exists.  See United States v. Turkette, 452 U.S. 576, 583 (1981).  

But the evidence establishing the existence of the enterprise and the pattern of racketeering may 

“coalesce.”  Boyle v. United States, 556 U.S. 938, 945 (2009).  “The linchpin of enterprise status 

is the continuity or ongoing nature of the association.”  Allstate Ins. Co. v. Plambeck, 802 F.3d 

665, 673 (5th Cir. 2015).  Three structural features are indispensable to an association-in-fact 

enterprise: “a purpose, relationships among those associated with the enterprise, and longevity 

sufficient to permit these associates to pursue the enterprise’s purpose.”  Boyle, 556 U.S. at 946. 

The Amended Complaint adequately pleads a RICO enterprise.  Though the Amended 

Complaint, in some respects, alters the allegations against the Defendants, Plaintiffs still pleaded 

enough facts to plausibly allege that Defendants formed an association-in-fact enterprise.  The 

Amended Complaint retains the tenor of Plaintiffs’ original allegations: Defendants have a 

common purpose of preventing the treatment of chronic Lyme disease, and the Insurance 

Defendants, Doctor Defendants and IDSA stand to gain economic benefits from accomplishing 

that purpose.  See, e.g., Docket No. 186 ¶¶ 46, 49, 53–55, 88, 111, 132, 151, 175.  Contrary to 

Defendants’ assertion, the Amended Complaint continues to allege that the Insurance Defendants 

paid the Doctor Defendants to deny the existence of chronic Lyme disease, develop restrictive 
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guidelines for testing for Lyme disease and testify as experts against doctors reported to state 

medical boards for failing to adhere to those guidelines.  Id. ¶ 100.   

Defendants ignore that the Amended Complaint retains several other allegations on which 

the Court relied in its prior order and adds more detail to those allegations.  For example, Plaintiffs 

still allege that the Insurance Defendants retained Dr. Leonard Sigal to review and deny insurance 

claims for Lyme disease.  Id. ¶ 53.  The Amended Complaint further alleges that the money Dr. 

Sigal received from the Insurance Defendants “would pay for a lot of college tuition, actually,” 

which is a large sum.  Id. ¶ 54.  Moreover, Plaintiffs continue to allege specific payments from the 

Insurance Defendants to Drs. Sigal, Gary P. Wormser, Raymond J. Dattwyler, Eugene Shapiro, 

John J. Hallperin and Robert B. Nadelman between 1995 and 2017.  Id. ¶ 66.  These allegations 

demonstrate all three structural features of an enterprise: purpose (preventing treatment of chronic 

Lyme disease), relationships (between the Insurance Defendants and the Doctor Defendants) and 

longevity (dating back to 1995).  See Boyle, 556 U.S. at 946. The Amended Complaint, like the 

Original Complaint, plausibly alleges that Defendants formed an association-in-fact enterprise and 

that all Defendants participated in that enterprise.  See Docket No. 114 at 25–26. 

2. Relaxed Pleading Standard 

Defendants next argue that Plaintiffs’ remaining RICO claims should be dismissed because 

the First Amended Complaint fails to meet the Rule 9(b) pleading standard and Plaintiffs are not 

entitled to relaxed pleading.  Docket No. 192 at 12–15.  Defendants assert that Plaintiffs are only 

entitled to a relaxation of Rule 9(b)’s pleading requirements if they were “diligent in seeking the 

facts necessary to plead [their] claims with particularity.  Id. at 12 (citing Sealed Appellant I v. 

Sealed Appellee I, 156 F. App’x 630, 634 (5th Cir. 2005)).  However, according to Defendants, 

Plaintiffs failed to seek discovery for 11 months after they filed their Original Complaint.  Id. at 

13.  Defendants highlight that Plaintiffs failed to timely amend their complaint, filed a motion to 
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compel in late October 2018, did not seek depositions, did not seek email production for the first 

11 months of the case, and did not respond to a motion to quash a third-party subpoena.  Id. at 13–

14.  Defendants further contend that Plaintiffs admitted that they could not plead their RICO claims 

with particularity under Rule 9(b).  Id. at 14. Defendants conclude that Plaintiffs have not been 

diligent and are thus not entitled to a relaxed pleading standard.  Id. 

Plaintiffs respond that Defendants are responsible for Plaintiffs’ failure to provide the 

necessary detail by refusing to produce relevant discovery.  Docket No. 196 at 20.  Plaintiffs further 

claim that they sent subpoenas to the Office of the Attorney General for the State of Connecticut 

and learned that all documents and information that the Office acquired in the investigation had 

been returned to Defendants.  Id. at 21.  Plaintiffs assert that Defendants have not identified any 

third parties who possess evidence of payments.  Id.  Plaintiffs submit that they are entitled to a 

relaxed pleading standard because Defendants possess all relevant evidence and information.  Id. 

at 22.  In Plaintiffs’ view, they did everything they could to obtain evidence supporting their 

allegations, but Defendants’ intractability in discovery—including by selectively producing 

documents, refusing to produce documents more than four years old and failing to identify e-

discovery custodians—stonewalled their efforts.  Id. at 22–25. 

Defendants reply that Plaintiffs are rehashing disputes that the Court has already resolved 

and fail to explain why they did not respond to the motion to quash.  Docket No. 197 at 8.  In 

Defendants’ view, this attempt to relitigate earlier discovery disputes does not demonstrate 

diligence.  Id. at 8–9. 

Under Rule 9(b), pleadings must set forth the “who, what, when, where, and how of the 

alleged fraud.”  United States ex rel. Steury v. Cardinal Health, Inc., 625 F.3d 262, 266 (5th Cir. 

2010) (internal quotation omitted).  However, this heighted standard may be relaxed when “the 
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facts relating to the alleged fraud are peculiarly within the perpetrator’s knowledge.”  ABC 

Arbitrage Plaintiffs Group v. Tchuruk, 291 F.3d 336, 350 n.67 (5th Cir. 2002).  The exception 

“must not be mistaken for license to base claims of fraud on speculation and conclusory 

allegations,” and “even where allegations are based on information and belief, the complaint must 

set forth a factual basis for such belief.”  Id. (citations omitted). 

Plaintiffs are entitled to the relaxed pleading standard.  Plaintiffs have adequately alleged 

that “the facts relating to the alleged fraud are peculiarly within the perpetrator’s knowledge.”  Id.  

The Amended Complaint provides detailed allegations explaining the basis for this belief: all 

documents obtained by the Connecticut AG during his investigation were returned to Defendants, 

Docket No. 186 ¶ 62; the Insurance Defendants paid the Doctor Defendants by mail or by wire, id. 

¶ 65–66; and state privacy laws bar public medical boards from disclosing the identities of persons 

or entities who report doctors to the medical boards, id. ¶ 72. 

Sealed Appellant I does not help Defendants.  There, the Fifth Circuit found that the 

appellant was not entitled to the relaxed pleading standard because “Appellant has not alleged a 

sufficient factual basis for his beliefs [that the required information was peculiarly within the 

defendant’s control], nor has he argued that he tried but failed to obtain the information.”  Sealed 

Appellant I, 156 F. App’x at 634.  Crucially, “nothing prevented Appellant [as opposed to 

Appellant’s counsel] from contacting Appellee’s employees . . .”  Id.  The Fifth Circuit did not, as 

Defendants contend, establish a requirement to exercise diligence in obtaining information.  

Rather, the court’s observations related to the requirement that plaintiffs plead the factual basis for 

their belief that the necessary documents are peculiarly within defendants’ possession and 

concluded that the pleadings were insufficient in that regard.  See id.  Here, as explained above, 

Plaintiffs have so pleaded.  They alleged that Defendants possess the necessary information, have 
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provided the factual basis for that belief and have shown that they tried and failed to obtain the 

information.  Further distinguishing this case from Sealed Appellant I, Defendants do not contend 

that Plaintiffs themselves, as opposed to their counsel, would have fared better. 

Even if Plaintiffs’ diligence was relevant, Plaintiffs have been diligent.  The Amended 

Complaint details Plaintiffs’ efforts to obtain the necessary information from third-party sources, 

and their brief explains why discovery in this case has not been adequate to-date.  Plaintiffs’ failure 

to contest the motion to quash does not alter the calculus because there is nothing to indicate that 

a challenge to the relevant Texas state privacy statute could have succeeded; Plaintiffs do not need 

to waste time, money, and resources on a lost cause simply to show diligence.  Plaintiffs are entitled 

to a relaxed pleading standard for their RICO claims. 

3. Sufficiency of the Amended Complaint Under the Relaxed Standard 

Defendants contend that Plaintiffs’ pleading is insufficient even under the relaxed pleading 

standard.  Docket No. 192 at 15–16.  Specifically, Defendants assert that the Amended Complaint 

lacks “allegations of which Insurance Defendants, if any, paid which IDSA Panelists at what time” 

and that it lacks details “regarding which Insurance Defendants, if any, reported which Lyme 

disease doctors to medical boards or when these reports were made—or which IDSA Panelists 

testified against which Lyme disease doctors or when.”  Id. at 16. 

To state a claim for mail fraud, a plaintiff must allege: (1) a scheme to defraud by means 

of false or fraudulent representation; (2) interstate or intrastate use of the mails to execute the 

scheme; (3) the use of the mails by the defendant connected with the scheme; and (4) actual injury 

to the plaintiff.  In re Burzynski, 989 F.2d 733, 742 (5th Cir. 1993) (citing Landry v. Air Line Pilots 

Ass’n Int’l, 901 F.2d 404, 428 (5th Cir. 1990)).  “The elements of a wire fraud claim under 18 

U.S.C. § 1343 are the same as those for a mail fraud claim except the use of the wire must be 

interstate.”  Walsh v. America’s Tele-Network Corp., 195 F. Supp. 2d 840, 846 (E.D. Tex. 2002). 
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Plaintiffs sufficiently pleaded RICO claims under the relaxed pleading standard.  As noted 

in the Court’s prior order, Plaintiffs “have provided an outline of the Defendants’ scheme to 

defraud.”  Docket No. 114 at 29.  If anything, the Amended Complaint provides greater detail of 

the scheme than the Original Complaint did and includes allegations for all four elements of a 

fraud claim: (1) a scheme to defraud chronic Lyme disease sufferers by denying that chronic Lyme 

disease exists and propounding treatment guidelines to perpetuate that myth; (2) the Insurance 

Defendants used interstate mail and/or wire to pay the Doctor Defendants; (3) the payments were 

intended to induce the Doctor Defendants to participate in the scheme; and (4) Plaintiffs were 

injured by their need to tirelessly seek medical treatment for their chronic disease. See In re 

Burzynski, 989 F.2d at 742.  The Amended Complaint also includes allegations regarding the 

nature of the fraudulent claims, the underlying fraudulent activity and when the activity occurred.  

Moreover, Plaintiffs have adequately alleged that the missing information—who paid whom and 

when the payments occurred—is necessarily in Defendants’ possession, as are the details of which 

Insurance Defendants, if any, reported doctors to their state medical boards.  Plaintiffs are excused 

for not providing the detail Defendants demand.  The need for the Court to grant motions to 

compel, see Docket Nos. 255, 190, indicates that Defendants have been less than forthcoming 

during the discovery period and explains why Plaintiffs could not plead those details by the Court-

ordered deadline.  Plaintiffs have stated their claims under RICO. 

4. Sherman Act Claims 

On Plaintiffs’ antitrust claims, Defendants contend that key allegations underlying the 

Court’s order denying their first motion to dismiss are now gone from the Amended Complaint.  

Docket No. 192 at 17–18.  Specifically, Defendants assert that the following allegations in the 

Original Complaint, which allegedly supported the Court’s ruling, have disappeared: 
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1) The Insurance Defendants paid the IDSA Panelists “large fees” so that “together” they 
developed arbitrary guidelines, see Docket No. 114 at 14; 

2) In 2006 the Insurance Defendants “put the IDSA Panelists back to work” to write even 
more restrictive guidelines, see id. at 18 (citing Docket No. 1 ¶ 70); 

3) The Insurance Defendants paid the IDSA Panelists “large sums of money . . . to review, 
and deny, insurance coverage claims related to Lyme disease,” see id. at 14 (quoting 
Docket No. 1 ¶ 55); and 

4) The Insurance Defendants, after reporting Lyme-treating doctors to medical boards, 
“would pay the IDSA Panelists to testify as experts against these doctors,” see id. at 18 
(quoting Docket No. 1 ¶ 79). 

Docket No. 192 at 17–18.  In Defendant’s view, what remains—allegations that the Insurance 

Defendants “paid consulting fees to the IDSA panelists to influence the IDSA guidelines,” that 

“consulting fees were paid by the insurance companies to the IDSA Panelists before the IDSA 

Panelists created the IDSA guidelines,” and that the Insurance Defendants “work with, and 

compensate, the IDSA Panelists to keep the 28-day standard in place”—is not enough.  Id. at 18 

(quoting Docket No. 186 ¶¶ 49, 56, 88). 

To state a claim under the Sherman Act, a plaintiff must allege factual matter suggesting 

that an agreement was made and that the alleged agreement had an anticompetitive effect.  N. Tex. 

Specialty Physicians v. F.T.C., 528 F.3d 346, 358–63 (5th Cir. 2008).  To prove conspiracy or 

“concerted action,” a plaintiff must only state that the defendants had a “conscious commitment to 

a common scheme designed to achieve an unlawful objective.”  Marucci Sports, L.L.C. v. Nat’l 

Collegiate Athletic Ass’n, 751 F.3d 368, 374–75 (5th Cir. 2014) (citing Monsanto Co. v. Spray-

Rite Serv. Corp., 465 U.S. 752, 768 (1984)). 

The Amended Complaint states a claim under the Sherman Act.  The factual allegations 

outlined above in Section I.B.1 set forth a pattern of conduct amounting to conspiracy and 

concerted action among the Defendants to restrain trade.  The Amended Complaint continues to 

support the plausible inferences that the Court outlined in its prior order: the Insurance Defendants 
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enlisted the help of the Doctor Defendants to deny the existence of chronic Lyme disease and 

develop restrictive guidelines for testing Lyme disease in 2000 and again in 2006 (¶¶ 50–56); then, 

the Insurance Defendants would report doctors who treated chronic Lyme disease in contravention 

of the guidelines to their respective state boards (¶¶ 67–77); and then, when these doctors appeared 

for proceedings before the state medical boards, the Insurance Defendants would pay the Doctor 

Defendants to testify as experts against these doctors (¶¶ 100, 151).  See Docket No. 114 at 18. 

5. Fraudulent Concealment 

Defendants next argue that, even if the Sherman Act claims survive, Plaintiffs have not 

properly pleaded fraudulent concealment, which would toll the four-year statute of limitations.  

Docket No. 192 at 20–23.  Defendants contend that the Amended Complaint does not allege 

concealment because the alleged activity was overt and Plaintiffs were aware of it for decades.  Id. 

at 21.  Defendants further contend that the fraudulent concealment allegations fail for a second 

reason: the Amended Complaint does not contain any facts regarding Plaintiffs’ diligence to 

discover Defendants’ actions despite the Court giving Plaintiffs the opportunity to cure this exact 

deficiency.  Id. (citing Docket No. 114 at 35). 

Plaintiffs respond that the Amended Complaint sets forth detailed allegations showing that 

“Defendants do everything they can to prevent anyone from finding out that chronic Lyme disease 

exists and not all Lyme patients are cured by a short course of antibiotics.”  Docket No. 196 at 26 

(citing Docket No. 186 ¶¶ 83–88, 92–98).  Plaintiffs point to allegations in the Amended Complaint 

showing that Defendants report doctors to medical boards for treating chronic Lyme disease and 

deny insurance coverage for long-term treatment of Lyme disease.  Id.  Plaintiffs also assert that 

“the current IDSA guidelines claim that chronic Lyme disease does not exist and there is no 

treatment failure for any Lyme patient who receives short-term antibiotics.”  Id.  Plaintiffs claim 

that Defendants “conceal the fact that treatment failure exists for every medical condition, 
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especially those requiring treatment with antibiotics” and provide as examples pneumonia and 

syphilis.  Id. at 26–27.  Defendants reply that Plaintiffs have again failed to point to allegations 

that Defendants concealed anything or that set forth Plaintiffs’ efforts to uncover the supposed 

fraud.  Docket No. 197 at 11. 

Plaintiffs have not alleged facts supporting a claim for fraudulent concealment.  A plaintiff 

may only invoke the fraudulent concealment doctrine by proving two elements: “first that the 

defendants concealed the conduct complained of, and second, that the plaintiff failed, despite the 

exercise of due diligence on his part, to discover the facts that form the basis of his claim.”  Docket 

No. 114 at 34 (quoting Astoria Entm’t, Inc. v. Edwards, 159 F. Supp. 2d 303, 319 (E.D. La. 2001); 

see also State of Texas v. Allan Constr. Co., Inc., 851 F.2d 1526, 1528 (5th Cir. 1988); Bradley v. 

Phillips Petroleum Co., 527 F. Supp. 2d 625, 653 (S.D. Tex. 2007).  The Court need not consider 

whether Defendants’ public denial of the existence of chronic Lyme disease amounts to 

concealment of its existence.  Plaintiffs fail to allege any facts to support Plaintiffs’ due diligence.4  

Discovery will not yield additional evidence of Plaintiffs’ own efforts to uncover the fraud.  See 

Norwood f. City of Mendenhall, Miss., 630 F. App’x 245, 250 (5th Cir. 2015) (affirming dismissal 

of fraudulent concealment claim).  Accordingly, Plaintiffs have not shown that they are entitled to 

recover on Sherman Act claims that accrued beyond the four-year statute of limitations period.  

Plaintiffs’ fraudulent concealment claims are DISMISSED WITH PREJUDICE.5 

                                                 
4  At the hearing, Plaintiffs argued that their efforts to obtain care for their chronic Lyme disease 

constituted diligence.  Mot. Hrg. Tr. at 35:11–36:10.  But Plaintiffs have not connected this 
search to an effort to uncover the reasons why they were denied care in the first place, let alone 
explained how the search for medical care could lead to an eventual revelation of Defendants’ 
alleged scheme. 

5  Plaintiffs have had two opportunities to plead their fraudulent concealment claims and have 
failed both times, rendering dismissal with prejudice appropriate.  See United States ex rel. 
Willard v. Humana Health Plan of Texas, Inc., 336 F.3d 375, 387 (5th Cir. 2003) (affirming 
district court’s dismissal of complaint with prejudice where relator had two previous 
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6. Statute of Limitations 

Defendants contend that, absent tolling, the claims of 21 of the 24 plaintiffs must be 

dismissed because the Plaintiffs do not allege any injury to those plaintiffs in the four years 

preceding this action’s filing date.  Docket No. 192 at 23–25.  Plaintiffs respond that they are not 

required to plead around affirmative defenses.  Docket No. 196 at 27–29. 

Defendants’ statute of limitations arguments are limited to Plaintiffs’ Sherman Act claims 

and presuppose that the RICO claims have been dismissed.  Because Plaintiffs have adequately 

pled their RICO claims and sufficiently alleged that they suffer from a continuing series of separate 

injuries, see Docket No. 114 at 31–32; Docket No. 186 ¶¶ 133–141, the Court will not dismiss any 

of the plaintiffs from this action.  Any statute of limitations questions about Plaintiffs’ Sherman 

Act claims are best resolved at the summary judgment stage.  See Clark v. Centene Co. of Texas, 

L.P., 44 F. Supp. 3d 674, 687 (W.D. Tex. 2014) (providing individualized application of statute of 

limitations defense at summary judgment).  

7. Dr. Steere 

Finally, Defendants contend that the Court should dismiss Plaintiffs’ claims against Dr. 

Steere because Plaintiffs removed from the Amended Complaint allegations supporting the 

inference that Dr. Steere was the member of a conspiracy.  Docket No. 192 at 26 (comparing 

Docket No. 1 ¶ 59 with Docket No. 186 ¶ 66).  Plaintiffs respond that the Amended Complaint 

“sets forth that Allen Steere was one of the IDSA Panelists singled out by the Connecticut AG’s 

                                                 
opportunities to cure pleading deficiencies); Williams v. WMX Techs., Inc., 112 F.3d 175 (5th 
Cir. 1997) (dismissing fraud claims where plaintiff “failed in two attempts to plead with 
particularity”); United States ex rel. Woodard v. DaVita, Inc., Civil Action No. 1:05-cv-227, 
2011 WL 13196556, at *11 (E.D. Tex. May 9, 2011) (dismissing fraud claim where plaintiff had 
opportunities to replead); United States ex rel. Bonin v. Cmty. Care Ctr. of St. Martinville, LLC, 
Case No. 05-1005, 2008 WL 2113055, at *12 (W.D. La. May 16, 2008) (dismissing complaint 
with prejudice where relator had previously been granted leave to amend). 
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office and sent a CID.”  Docket No. 196 at 29 (citing Docket No. 186 ¶¶ 51–52).  Dr. Steere’s 

response to the CID, Plaintiffs contend, led the AG to conclude that the Doctor Defendants had 

undisclosed financial interests.  Id.  Defendants reply that the AG’s press release does not mention 

Dr. Steere and contend that nothing in the Amended Complaint indicates that Dr. Steere entered 

into an unlawful agreement or that the Insurance Defendants paid Dr. Steere for any purpose.  

Docket No. 197 at 13. 

Plaintiffs sufficiently pleaded their claims against Dr. Steere.  The Amended Complaint 

alleges that the IDSA Panelists received consulting fee payments from the Insurance Defendants 

to influence the IDSA guidelines and that Dr. Steere was an IDSA Panelist.  Docket No. 186 ¶¶ 

49–60.  The Amended Complaint further alleges that Dr. Steere was one of the panelists to receive 

a CID from the Connecticut AG asking about payments from the Insurance Defendants.  Id. ¶ 51.  

It is reasonable to infer that Dr. Steele received payment from the Insurance Defendants.  These 

allegations are sufficient to state a claim against Dr. Steere.  See Docket No. 114 at 18–21. 

II. The Doctor Defendants’ Motion to Dismiss for Lack of Personal Jurisdiction (Docket 
No. 151) 

Before Plaintiffs amended their complaint, the Doctor Defendants renewed their motion to 

dismiss for lack of personal jurisdiction.  Docket No. 151 at 6–7.   

A. Applicable Law 

“Absent minimum contacts with a particular state, a court may nonetheless exercise 

personal jurisdiction in cases brought under federal statutes providing nationwide service of 

process.”  Dell Inc., 2018 WL 3717119, at *3 (W.D. Tex. Aug. 3, 2018) (citing Busch v. 

Buchman, Buchman & O'Brien, Law Firm, 11 F.3d 1255, 1258 (5th Cir. 1994)).  Section 1965(b) 

of the RICO statute provides that:  

In any action under section 1964 of this chapter in any district court of the United 
States in which it is shown that the ends of justice require that other parties residing 
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in any other district be brought before the court, the court may cause such parties 
to be summoned, and process for that purpose may be served in any judicial district 
of the United States by the marshal thereof.  
 
Therefore, where personal jurisdiction and venue are proper as to at least one RICO 

defendant, the RICO statute allows for “nationwide service of process” to establish personal 

jurisdiction over non-resident defendants and if the “ends of justice” so require.  See Caldwell v. 

Palmetto State Sav. Bank of S.C., 811 F.2d 916, 918 (5th Cir. 1987). 

 “[T]he ‘ends of justice’ is a flexible concept uniquely tailored to the facts of each 

case.”  Cory v. Aztec Steel Bldg., Inc., 468 F.3d 1226, 1232 (10th Cir. 2006).  Courts within this 

circuit have found the “ends of justice” to be met in situations where the defendants resided in 

different states and no likely alternative forum existed in which jurisdiction would be proper as to 

all defendants.  See, e.g., Rolls-Royce Corp. v. Heros, Inc., 576 F. Supp. 2d 765, 782 (N.D. Tex. 

2008); Hewlett-Packard Co. v. Byd:Sign, Inc., No. 6:05-cv-456, 2006 WL 2822151, at *9 (E.D. 

Tex. Sept. 28, 2006); Allstate Ins. Co., 2009 WL 347423, at *3–4. 

B. Analysis 

The renewed motion to dismiss does not address the ends-of-justice test.  See Docket No. 

114 at 36.6  Because Plaintiffs properly pleaded their RICO claims, for the reasons set forth in the 

Court’s prior order, “the ‘ends of justice’ require a finding that personal jurisdiction over the non-

resident Defendants is proper.”  Id. at 37. 

  

                                                 
6  The Doctor Defendants addressed the “interest of justice standard” at the hearing, arguing that 

New York is a more proper venue.  Mot. Hrg. Tr. at 65:20–66:5.  In support, they referred to the 
briefing done “in the original round.”  Id. at 66:11–13.  As the Court found then, the record lacks 
evidence showing that New York is a better venue.  Docket No. 114 at 37. 
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CONCLUSION 

In accordance with the above, the Court GRANTS-IN-PART and DENIES-IN-PART 

Defendants’ Motion to Dismiss (Docket No. 192).  Plaintiffs’ fraudulent concealment claims are 

DISMISSED WITH PREJUDICE.  The Doctor Defendants’ Motion to Dismiss (Docket No. 

151) is DENIED. 

 

.

                                     

____________________________________
ROBERT W. SCHROEDER III
UNITED STATES DISTRICT JUDGE

So ORDERED and SIGNED this 10th day of February, 2020.
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